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New Taxes 

Legislation has been enacted during the early months of 
this year imposing the following new taxes: 

Arizona—Gross Income Tax (continuation of prior Gross 
Income Tax which was scheduled to expire May 1, 1935). 

Arkansas—Retail Sales Tax (enforcement enjoined). 

Colorado—Retail Sales Tax. 

Idaho—Retail Sales Tax. 

Iowa—Chain Store Tax. 

Maryland—Gross Receipts Tax on retail sales. 

New Mexico—Franchise Tax. 

North Dakota—Retail Sales Tax. 

Oklahoma—Consumers’ (Sales) Tax. 

Pennsylvania—Corporation Net Income Tax. 


South Dakota—Income Tax, Retail Sales Tax and Li- 
cense Tax on stores. 


Washington—Income Tax, Retail Sales Tax and Gross 
Income Tax (continuation of prior Gross Income Tax which 
was scheduled to expire July 31, 1935). 


Wyoming—Retail Sales Tax. 
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For the attorneys of estates in which 
corporate securities are involved, The 
Corporation Trust Company provides an 
accommodating and thoroughly complete 
service which takes off the lawyer’s shoul- 
ders all the tormenting detail work, de- 
lays and bothers usually attendant on 
effecting the transfers of estate securities. 
Ask any office of the company for details 
and estimate of cost. 
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The Corporation Journal is published by The Corporation Trust 
Company monthly, except in July, August, and September. Its 
purpose is to ——, in systematic and convenient form, brief 
digests of significant current decisions of the courts, and the more 


important regulations, rulings or opinions of official bodies, which 


have a bearing on the organization, maintenance, conduct, regula- 
tion, or taxation of business corporations. It will be mailed regu- 
larly, postpaid and without charge, to lawyers, accountants, corpora 
officials, and others interested in corporation matters, upon written 
request to any of the company’s offices (see next page). 

When it is desired to preserve the Journal in a permanent a 
cial and very convenient form of binder will be furnished at a ih). 





Contents for June 


eee Tg... 5 oc ca kee ome 


Digests of Court Decisions, etc. 





Pe eee 414 
Warden CampereGeme ... cn li pense suceull 417 


Tee oe ance St See 





Corporate Meetings Held ......................... 


Some Important Matters for June, July, August, 
Gaepcemiber, Gn Gay «oon s ccc istsscuabens 427 






The Corporation Journal 


THE COREOQRATION TRUST COMPANY 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1892 


—_—_—_ 


120 BROADWAY, NEW YORK 
15 EXCHANGE PLACE. JERSEY CITY 
200 W. TENTH ST, 
















Albany, 158 State St. Detroit, Dime Sav. Bank Bldg. 
Atlanta, Healey Bidg. Dover, Del. 30 Dover Green 
Baltimore, 10 Light t. Kansas City, 926 Grand Ave. 

(The Corporation Trust Incorporated) Los Angeles, Security Bldg. 
Boston, Atlantic Nat’l Bk. Bldg. Minneapolis, Security Bldg. 

(TheCo ration Trust, Incorporated) Philadelphia pater Saas Tr. Bidg. 
Buffalo, Ellicott Sq. Bldg. Pittsburgh Oliver Bldg. 
Chicago, 208 S. La Salle St. Portland, Me., 443 Congress St. 
Cincinnati, Carew Tower San Francisco, Mills Bldg. 
Cleveland, Union Trust Bldg. Seattle, Exchange Bldg. 


Dallas, Republic Bank Bidg. St. Louis, 415 Pine St. 
oe Me Washington, Munsey Bldg. 










Being inco’ ted under the Bank- 
ing Law of New York, and its affili- 
ated company incorporated under the 
Trust Company Law of New Jersey, 
the combined assets always appzoxi- 
mating a million dollars, this company 





Canada and a large, trained organi- 
zation at Washington, this company 
















—compiles and issues :— 
The Stock Transfer Guide and Service 
The Corporation Tax Service, State and Local 
The Congressional Legislative Service 
The Supreme Court Service 
—and through its Loose Leaf Service Division, Commerce 
Clearing House, Inc., issues:— 
Federal Trade Regulation Service (N.R.A.) 
Federal Tax Services 
Bank Law Services. Federal and State 
Stock Exchange Regulation Service Securities Act Service 
Trust Department and Insurance Trust Service 
Legislative Reperting Service 
Aviation Law Service State Tax Services 
Board of Tax Appeals Service 
Liquor Control Law Service 
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Pennsylvania Advance Digest Service 
Public Utilities and Carriers Service 
Business Law Ref ty a 
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Stocks and Bonds Law Service 
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The cases involving the doing 
of business by a foreign corpora- 
tion in states in which it is not 
registered may be classified into 
two groups—those where it is be- 
ing sued and those where it is the 
plaintiff. 

In cases where the corporation 
is being sued, it often raises a 
question as to the validity of the 
service of process upon it. Usu- 
ally, in such instances, it does not 
have an agent in the state at all 
times and service of process may 
have been made upon an officer or 
agent temporarily within the state 
on business unrelated to the sub- 
ject matter of the suit, and, nat- 
urally, the corporation attacks the 
validity of the service. 

Where, however, the unregis- 
tered foreign corporation insti- 
tutes the suit, the defendant may 
seek to have the action dismissed 
on the ground that the plaintiff 
corporation is doing intrastate 
business in the state without au- 
thority and that, under such cir- 
cumstances, the law of the state 
provides that suit may not be 
maintained. This is the law in 
many states and, if the corporation 
is found to be “doing business,” 
this defense bars a recovery. 

The cases reveal that ordinarily 
the courts seem to require less 
evidence, where such a foreign 
corporation is being sued, to bring 
them to a conclusion that service 
of process upon it is a valid serv- 
ice, than is required, when the 
corporation is a plaintiff, to estab- 
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lish that it has violated the stat- 
utes by failing to register, where 
the defense is set up that it has 
done so. 

The reason, apparently, that the 
courts lean toward a less substan- 
tial proving of the doing of busi- 
ness to uphold the validity of 
service of process where the cor- 
poration is a defendant, is that, if 
it is evident that it has led the 
plaintiff to suppose that it is quali- 
fied to carry on business within 
the state, it should not be permit- 
ted to escape liability under its 
contracts made in the state by 
pleading that it is not within the 
state—merely because it has no 
authority to do business there. 

The courts, in deciding the 
“service of process” cases, appear 
to be moved by equitable reasons 
for granting a plaintiff the right to 
sue a corporation, if there is cause 
to regard it as having been within 
the state, while, in deciding cases 
involving the necessity of registra- 
tion, the chief consideration is 
whether the corporation has vio- 
lated the law of the state by doing 
business without authority. Thus 
it appears that, ordinarily, less cu- 
mulative evidence regarding the 
“doing of business” would be nec- 
essary to bring a foreign corpora- 
tion within the jurisdiction so as 
to subject it to effectual service of 
process, than would be required to 
establish that the same corporation 
had violated the law by failing to 
register itself as a foreign cor- 
poration. 
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Domestic Corporations 








































Illinois. 
Bank stockholders’ liability. A widow, as sole heir, received the 
entire estate of her husband, who died without a will, which included 
certain stock in a bank which was closed for liquidation two years 
after her final report as administratrix was filed. This action was 
brought by creditors of the bank to enforce stockholders’ liability 
against the widow. It was shown that the stock, in decedent’s name, 
was not actually delivered until after his death, when it was re- 
ceipted for by the widow in her individual capacity and not as ad- 
ministratrix, and that two dividend checks had later been made to 
her individually, which she had cashed. No mention of the stock 
was made in her final report nor had she ever renounced ownership 
of the stock. The court said: 





“It is a fair conclusion to be drawn from the foregoing facts that 
she accepted the stock as a part of her husband’s personal estate 
which came to her through his death. Counsel argue, however, that 
there was no transfer of the stock on the books of the bank, and 
since a stock liability is a contract liability, only those may be held 
liable whose names appear on the books of the bank as stockholders. 
* * * The fact that this liability is contractual in its nature does 
not, however, prove plaintiff in error’s case. Section 6 of article 11 
of the Constitution declares every stockholder in a banking corpora- 
tion or institution to be individually responsible and liable to its 
creditors in the manner and to the extent therein specified. The 
question properly arises, therefore, whether the party sought to be 
charged is a stockholder. The Constitution contemplates that the 
actual owner of the stock shall bear the liability arising thereon. It 
is not necessary to the establishment of stock liability of the actual 
owner of the stock that the shares be transferred on the books of the 
company. It is a rule recognized in this state and elsewhere that 
where it is sought to hold the real owner of the stock though his 
name does not appear upon the transfer books of the bank, the court 
will determine who is the real owner and decree accordingly. * * * 
As we have indicated, the evidence shows both she and the bank 
treated the stock as belonging to her.” A decree which had been 
entered against the widow was therefore affirmed. Gahagan et al. v. 
Whitney, 194 N. E. 581. Jacob Cantlin and Samuel Rubin, both of 
Rock Falls, for plaintiff in error. John M. Stager, of Sterling, for 
defendants in error. 


Kansas. 


Reinstatement of a domestic corporation’s charter forfeited for 
non-payment of annual fees. In this case, a company sought by a 
mandamus proceeding to compel the State Charter Board to rein- 
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state its charter, which had been forfeited for non-payment of annual 
fees, the Charter Board having denied an application made to it. It 
being found that the Board had no statutory authority to reinstate 
charters of business corporations which had been forfeited for non- 
payment of annual fees, the writ was denied. Metropolitan Bldg. Co. 
et al. v. Ryan, Secretary of State, et al., 41 P. (2d) 1002. Robert C. 
Foulston, George Siefkin and J. B. Patterson, all of Wichita, for 
plaintiffs. Roland Boynton, Atty. Gen., for defendant. Note: Since 
the institution of this action, the Kansas Legislature, by Laws of 
1935, Senate Bill No. 48, has provided for the revival of the corporate 
existence of domestic corporations whose charters have become inop- 
erative for non-payment of taxes or fees. 


Maryland. 


Name of company whose charter has been forfeited may be appro- 
priated by another company at any time prior to reinstatement. The 
Stewart Distilling Company was incorporated in 1921 to manufacture 
whiskey for medicinal purposes. The predecessor of this corporation 
had distilled and sold whiskey under that name for many years. The 
company ceased active operations in 1925 and, having failed to pay 
its franchise taxes for two years, its charter was forfeited by procla- 
mation on April 23, 1929. On June 14, 1933, the defendant company 
was incorporated under the name “Stewart Distilling Company.” On 
September 20, 1933, the company whose charter was forfeited, the 
plaintiff, paid all delinquent taxes and penalties and filed articles of 
revival with the State Tax Commission, but the charter was revived 
not under its original name “Stewart Distilling Company” but under 
the name “American-Stewart Distillery, Inc.” Thereupon the re- 
vived corporation sued the newly incorporated company to enjoin 
defendant from using the corporate name under which it was incor- 
porated and to prevent defendant from using any of the trade-marks, 
trade names and brands of plaintiff. The court held that plaintiff 
was not entitled to the injunction inasmuch as, upon forfeiture of 
the charter of the plaintiff, its former name could be appropriated by 
any new company. Furthermore, the proper procedure for plaintiff 
to have taken was to have asked for its old name upon revival, and 
if the decision of the State Tax Commission had been unfavorable, 
its action could have been reviewed by mandamus. In view of the 
fact that plaintiff had not at the time recommenced active operations, 
it was held not as yet entitled to secure an injunction against the 
use of the trade name and trade-mark, although it was indicated that 
it might later maintain such a bill ypon showing irreparable damage 
to it. American-Stewart Distillery, Inc. v. Stewart Distilling Co., 177 
A. 473. Eugene Frederick, of Baltimore, for plaintiff. Morris Ro- 
senberg and Paul H. Meyer, both of Baltimore (Tydings, Walsh, 
Levy & Archer and Herbert Levy, all of Baltimore, on the brief), 
for defendant. 
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New Jersey. 


Agreement to repurchase shares may not be enforced against com- 
pany which has no surplus. Defendant company formulated a plan 
to sell shares in its capital to its employees. Complainant’s husband 
made application for 20 shares. Subsequent thereto, defendant’s 
president told complainant’s husband that he would give each em- 
ployee-purchaser a letter that in case of the latter’s death or his 
leaving the company, the company would buy back his stock at par. 
Upon the payment of the stock, a letter, in accordance with the presi- 
dent’s promise, was delivered with the stock certificates. The 
husband assigned the shares to complainant and some years later 
she brought this bill for specific performance of the promise to repur- 
chase the shares at par, at a time when the company had no surplus. 
The bill was dismissed. The president of the company had no au- 
thority express or implied, to bind the company to repurchase the 
stock. The court said: “A corporation which has a surplus may, by 
authority of its board of directors, if its charter so permits, invest a 
part of the surplus in its own capital stock. But if the corporation 
has no surplus, then the purchase of its own stock works a reduction 
of the capital and such reduction may be made only by two-thirds 
vote of the stockholders and in the manner prescribed by statute. 
* * * An agreement, such as the one now before the court, * * * 
which gives to a stockholder an option to sell his stock to the com- 
pany without limitation as to time, should be so construed that the 
option may be exercised only so long as the corporation has surplus 
funds.” IJback v. Elevator Supplies Co., Inc., 177 A. 458. Emil M. 
Wulster, of Hackensack, for complainant. McCarter & English, of 
Newark, for defendant. 


Rhode Island. 


Inspection of stockholders’ list. A stockholder sought to obtain 
a writ of mandamus to compel officers of his corporation to furnish 
him with a complete list of stockholders and their addresses, together 
with the number of shares held by each. He claimed mismanagement 
and desired the data in order to place his views before the stock- 
holders and obtain proxies to be used at a forthcoming annual meet- 
ing. One contention as to mismanagement was that the investment 
of surplus funds of the corporation in securities of other corporations 
was ultra vires, but the court dismissed this claim as untenable, as 
the law permitted domestic corporations “to acquire and hold shares 
of capital stock of other corporations.” The court said that there 
was no Rhode Island statute bearing upon the rights of stockhold- 
ers to obtain the names and addresses of their fellow stockholders, 
nor did the charter or by-laws of this company contain such provi- 
sions. The court, pointing out that the officers, having complete 
access to the list of stockholders, clearly had a great advantage over 
the petitioner in transmitting information and obtaining proxies, ob- 
served that “it would seem that the contesting groups should be 
placed more nearly on a parity.” 
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“In our opinion, this result can be attained if an officer of the 
defendant corporation, within seven days after the filing hereof, mail, 
in the presence of the petitioner’s attgrney, to each stockholder of 
said corporation, according to the stockholders’ list, which is to 
remain in the possession of the defendant, such statement setting 
out petitioner’s claims with regard to the alleged mismanagement of 
the corporation, with a request, if he desires, for proxies for use at 
the annual meeting, as he may prepare and present for mailing. 

“The petitioner’s attorney shall have the right to examine the 
stockholders’ list prior to the mailing of any such statement in order 
to check names and addresses, but shall make no copy of said list 
or any part thereof. A copy of any statement mailed to the stock- 
holders either by the petitioner or by the defendant corporation or its 
officers shall be given the opposing party forthwith. 

“Tf such conditions are complied with by the defendants, then this 
petition for a writ of mandamus is denied, otherwise it is granted. 

“As the annual meeting of the corporation is to be held on Febru- 
ary 9, 1935, it is ordered that said meeting be adjourned, without the 
transaction of any business to March 2, 1935, so that the parties may 
have sufficient time to comply with this opinion.” Landin v. Carlson 
et al., 177 Atl. 143. Arthur Cushing of Providence, for petitioner. 
Walter V. Moriarty, of Providence, for respondents. 


Foreign Corporations 


Alabama. 


Sale of machinery in interstate commerce. A foreign corporation 
not licensed to do business in Alabama, sold machinery to be deliv- 
ered in Alabama, the erection or assemblage to be done by purchaser, 
the company agreeing only to furnish a skilled mechanic at the op- 
tion of the purchaser and at his expense. This was held to be an 
interstate transaction and the fact that the company was not licensed 
as a foreign corporation could not be used as a defense by the pur- 
chaser when sued. Cobb v. York Ice Machinery Corporation, 159 So. 
811. Reed & Reed, of Centre, for appellant. W.T. Murphree, of 
Gadsen, for appellee. 


Iowa. 





Service of process. The United States Supreme Court, in con- 
struing Section 11079 of the Iowa Code, held that service of process 
upon an agent in charge of an office in Iowa, established by a non- 
resident who had never been within the state, was a proper service 
upon the non-resident and not a denial of any right guaranteed by 
the Federal Constitution. Section 11079 provides: 

“When a corporation, company, or individual has, for the 
transaction of any business, an office or agency in any county 
other than that in which the principal resides, service may be 
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made on any agent or clerk employed in such office or agency, 

in all actions growing out of or connected with the business of 

that office or agency.’ 

The case before the court was Henry L. Doherty & Company v. 
Frank Goodman, 55 Sup. Ct. Rep. 553. Frederick W. Lehmann, Jr., 
of Des Moines, Iowa, for appellant. Joseph I. Brody, of Des Moines, 
Iowa, for appellee. 


Minnesota. 


Service of process upon Secretary of State, made upon a cause of 
action arising prior to qualification, held ineffectual. The sale of 
securities out of which this action for damages arose was completed 
approximately a month before defendant was licensed to engage in 
business in Minnesota as a foreign corporation. Defendant moved 
to set aside service of process which had been made upon the Secre- 
tary of State. Defendant appeals from the order denying its motion. 
The court reversed the order, holding that, as the cause of action 
arose before defendant was licensed, the service made upon the Sec- 
retary of State was unauthorized. : 

This action arose out of a brokerage transaction, defendant being 
at the time licensed as a broker in Minnesota and having appointed 
the chairman of the securities commission as its agent to receive 
process in actions arising out of such transactions. This limited 
appointment was held to have no bearing upon the requirements 
governing the licensing of corporations, generally, so as to justify 
service upon the Secretary of State, plaintiff being held to be in no 
way prejudiced by defendant’s failure to comply with those require- 
ments. The court points out: “If the plaintiff had a cause of action 
arising out of the brokerage activities of the defendant, he could 
serve process on the commissioner of securities.” Anderson v. Chase 
Securities Corporation, 258 N. W. 743. Stinchfield, Mackall, Crounse, 
McNally & Moore and John W. Palmer, all of Minneapolis, for ap- 
pellant. Leonard, Street & Deinard and Hyman. Edelman, all of 
Minneapolis, for respondent. 


New Jersey. 


Bank stockholders’ liability. An action to recover assessment may 
be brought, under the “full faith and credit” clause of the Federal 
Constitution, against stockholders who reside in a state other than 
the home state of a bank. The Superintendent of Banks of New 
York brought this action in the Supreme Court of New Jersey 
against 557 stockholders of a bank, organized under the Banking 
Law of New York, ‘to recover unpaid assessments levied by him 
upon them pursuant to the laws of New York. The trial court had 
sustained a motion, to strike out the complaint on the ground that 
there was a New Jersey statute which was a bar to such an action. 
This statute was to the effect that an action to enforce personal 
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liability against a stockholder of any corporation could not be main- 
tained by any creditor of the corporation, if the liability arose under 
the laws of any other state, unless the action was “in the nature of 
an equitable accounting for the proportionate benefit of all parties 
interested, to which such corporation and its legal representatives, if 
any, and all of its creditors and all of its stockholders shall be neces- 
sary parties.” 

The plaintiff Superintendent claimed that to sustain the statute as 
a bar to the cause of action would violate Article IV, Section I, of 
the Federal Constitution, which provides that: “Full faith and credit 
shall be given in each state to the public acts, records and judicial 
proceedings of every other state,” as well as the legislation of Con- 
gress enacted pursuant thereto. 

The United States Supreme Court, on appeal, observed that for 
the plaintiff to proceed with an action “in the nature of an equitable 
accounting,” the exception referred to in the statute, was, under the 
circumstances, “legally impossible of fulfillment,” as jurisdiction could 
not be obtained in New Jersey over “all parties interested” who 
would be the “necessary parties” mentioned in the statute, and that 
the cost of attempting to do so would be prohibitive. 

The court in reversing the holding which had denied the main- 
tenance of the suit in the New Jersey court, pointed out that “the 
power of a state to determine the limits of the jurisdiction of its 
courts and the character of the controversies which shall be heard 
therein is subject to the limitations imposed by the Federal Consti- 
tution. * * * It may not, under the guise of merely affecting 
the remedy, deny the enforcement of claims otherwise within 
the protection of the full faith and credit clause, when its courts 
have general jurisdiction of the subject matter and the parties. * * * 

“Here the nature of the cause of action brings it within the scope 
of the full faith and credit clause. The statutory liability sought 
to be enforced is contractual in character. The assessment is an 
incident of the incorporation. Thus the subject matter is peculiarly 
within the regulatory power o: New York, as the state of incorpo- 
ration. * * * Obviously recognition could not be accorded to a 
local policy of New Jersey, if there really were one, of enabling all 
residents of the state to escape from the performance of a volun- 
tarily assumed statutory obligation, consistent with morality, to 
contribute to the payment of the depositors of a bank of another 
state of which they were stockholders. * * * It is sufficient to 
decide that, since the New Jersey courts possess general jurisdiction 
of the subject matter and the parties, and the subject matter is not 
one as to which the alleged public policy of New Jersey could be 
controlling, the full faith and credit clause requires that this suit 
be entertained.” Joseph A. Broderick, Superintendent of Banks of 
New York v. Mary Rosner, et al., No. 528, October Term, 1934, de- 
cided in the United States Supreme Court, April 1, 1935. 
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* a company to incorporate, or per- 
avin one or more states. 


What do 1 


rete of The Corporation Trust Com- 
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and what does that company do 


pill make money for ME?” 


thgorganization is needed. All 
m@papers will be filed, the in- 
corporators’ meeting will be 
held, all necessary notices 
will be published, and statu- 
nt@tory representation for your 

aclient will be established. 
-agAnd all this no matter in 
4 what state or territory of the 
4 United States or what prov- 
ince of Canada the company 
is to be incorporated or qual- 
e ified. 


Sometimes, however, you 
are not so far along. You 
may not be certain about the 

client’s corporate name being 
i@available, or as to the best 
state in which to incorporate, 
or as to the safest wording 
for certain clauses of the 
w#charter, or as to the various 
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classes of stock and what re- 
strictions to put on each, or 
as to the best method of is- 
suing stock in payment for 
services or property in order 
to save your client as much 
as possible in income and 
stamp taxes. In such cases 
our representative will bring 
you from our files the most 
complete data, precedents, 
etc., on which to decide every 
point. 


What you do is simply to 
put the BURDENS of your 
corporation work on us, and 
leave yourself free for the 
creative work. Write or tele- 
phone the office nearest you 
—see page 412 for complete 
list. 








The Corporation Journal 


Taxation 


Alabama. 





Colorado. 





License to conduct a general business includes privilege to con- 
duct an integral part. The appellant company was indicted for 
engaging in and carrying on the business of displaying, offering for 
sale or selling fruit in an Alabama city without a license. The stat- 
utes contained a provision for license fees as follows: “Fruit stands. 
—For each fruit stand in cities or towns of over ten thousand inhab- 
itants, ten dollars; in other places, five dollars.” A judgment of con- 
viction was reversed, on the ground that it was not an offense to 
display, offer for sale or to sell fruit. A further reason was that 
the company was duly licensed to engage in the general retail gro- 
cery business, which, the court remarked, “from the very nature of 
such business, contemplates and entails the sale of fruit, and where 
a condition of this character exists, the general rule applies, that 
when a license to do a general business has been exacted and such 
license paid another license cannot be required and collected for the 
doing of a part of a particular act, or series of acts, constituting an 
integral part of such business.” Hill Grocery Co. v. State, 159 So. 
269. Wm. S. Pritchard and Jas. W. Aird, both of Birmingham, for 
appellant. Thos. E. Knight, Jr., Atty. Gen., for the State. 


Exemption of property from ad valorem taxation. A seminary 
corporation brought this action to restrain the city and county of 
Denver from levying taxes upon property owned by it and an in- 
junction was granted. The seminary had been chartered by a special 
act of the legislature which contained a provision that its property 
necessary to its purposes and used so exclusively was to be free 
from all taxation. Some years later, the seminary organized another 
corporation, the Society of the University of Denver, which, while 
owning no property, conferred degrees annually at the school con- 
ducted by the seminary. The school had gradually come to be 
known as the University of Denver. The question was whether 
the existence of the second corporation affected the rights of the 
seminary corporation to exemption. The court held that it did not, 
saying that the circumstance that the seminary is popularly known 
as the University of Denver is only an incident, unimportant as 
affecting the rights of the seminary and it found that there was no 
forfeiture or abandonment of these rights either intended or accom- 
plished. City and County of Denver et al., v. Colorado Seminary, 41 
P. (2d) 1109. James D. Parriott and Frank L. Hays, both of Denver, 
for plaintiffs in error. Hughes & Dorsey, Pershing, Nye, Bosworth 
& Dick, and A. L. Doud, all of Denver, for defendant in error. 


~ 
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Kentucky. 


Gross Sales Tax (Chapter 149, Acts of 1930) held unconstitutional. 
The suits considered in this opinion by the United States Supreme 
Court had been instituted to enjoin Kentucky state officials from 
enforcing an act of that commonwealth (Chapter 149, Acts of 1930) 
imposing a gross sales tax on retail merchants operating stores. 
The lower court had sustained the act and dismissed the bills. 

The tax was based upon an annual report, covering the taxable 
year, showing the annual gross sales. The rate upon the first 
$400,000 of annual gross sales was one-twentieth of one per cent, 
and the rate increased on each additional $100,000 of sales between 
$400,000 and $1,000,000, being seventeen-twentieths of one per cent 
in the last bracket. On sales over $1,000,000, the rate was one per 
cent. The increased rates were applicable, however, only in respect 
of sales in each successive bracket. “As found by the court below, 
the act of making a sale which with all others made in the taxable 
year represents a total sales price of $400,000 or less, results in the 
imposition of a tax of one-twentieth of one per cent upon the price, 
whereas the making of the same sale by one who has theretofore 
sold $400,000 but less than $500,000 worth of goods entails a tax of 
two-twentieths of one per cent, or by one whose prior sales aggre- 
gate $900,000, a tax of seventeen-twentieths of one per cent.” 

“The appellants charge that the statute violates several sections 
of the Constitution of Kentucky and several provisions of the Fed- 
eral Constitution. We shall not stop to enumerate these, since we 
must sustain the claim that the classification made by Section 2 denies 
the appellants the equal protection of the laws assured by the Foar- 
teenth Amendment.” . 

The court distinguished between an income tax and a gross sales 
tax, saying that “an income levy by its very nature assures equality 
of treatment, because the burden of the exaction varies with increase 
or decrease of return on capital invested and with the comparative 
success or failure of the enterprise.” 

“The statute does not purport to levy a tax on incomes. Plainly 
it does not in fact do so. A merchant having a gross business of 
$1,000,000, but a net loss, must pay a greater tax than one who has 
a gross of $400,000, and realizes a substantial net profit. The record 
discloses such a situation. * * * To assert that a law, thus 
operating, reasonably equates the exaction to net income, is to ignore 
the facts.” 

“In several recent cases we sustained the classification of chain 
stores for taxation at rates higher than those applicable to single 
stores, and graduated upward on each store as the total number of 
units in one ownership increased. We found this classification rea- 
sonable because of advantages incident to the conduct of multiple 
stores and obvious differences in chain methods of merchandising 
as contrasted with those practised in the operation of one store. 
The instant cases present a classification of quite another kind. The 
Kentucky statute ignores the form of organization and the methed 








Louisiana. 
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of conducting business. The taxable class is retail merchants, 
whether individuals, partnerships, or corporations; those who sell 
in one store or many; those who offer but one sort of goods and 
those who through departments deal in many lines of merchandise. 
The law arbitrarily classifies these vendors for the imposition of a 
varying rate of taxation, solely by reference to the volume of their 
transactions, disregarding the absence of any reasonable relation 
between the chosen criterion of classification and the privilege the 
enjoyment of which is said to be the subject taxed. It exacts from 
two persons different amounts for the privilege of doing exactly 
similar acts because the one has performed the act oftener than 
the other. 

“We hold the act unconstitutional, and reverse the judgment.” 
Stewart Dry Goods Co. v. Lewis et al., Levy et al. v. Lewis et al., J. C. 
Penney Co. v. Lewis et al., Kroger Grocery & Baking Co. v. Lewis et al., 
55 Sup. Ct. Rep. 525. Robert S. Marx, Frank E. Wood, and Harry 
Kasfir, all of Cincinnati, Ohio, for appellants. S. H. Brown and 
Francis M. Burke, both of Frankfort, Ky., for appellees. (Rehearing 
denied, April 29, 1935.) 





Liability as wholesaler and retailer to state occupation taxes. The 
state sought to collect a retail license tax for four years from the 
defendants and a recovery had been allowed in the lower court. De- 
fendants denied liability for a retail license tax, stating they were 
engaged in the business of selling materials at wholesale; that the 
sales classified by the state as retail sales for these years were 
merely incidental to the business carried on by them, and that these 
sales average only a small percentage of the total sales for the years 
in question. Defendants had made sales to dealers, to contractors 
and subcontractors, to municipalities and public boards and to con- 
sumers. The state contended that such operations required the 
payment of an occupational license tax both as a wholesaler and as 
a retailer, separate licenses being required under the statute where 
two or more kinds of businesse$ were combined. The law, in defin- 
ing wholesalers, also provided that “no person or persons shall be 
deemed wholesale dealers unless he or they sell by the original or 
unbroken package or barrel only; and provided further, that no 
person or persons shall be deemed wholesale dealers unless he or 
they sell to dealers for resale.” “It follows, necessarily,” said the 
court, “that if the contractors and subcontractors, and the munici- 
palities and public boards to which defendants sell in unbroken 
packages, are not ‘dealers for re-sale,’ then defendants are not whole- 
salers in such transactions, but must pay the state a retail license 
on such sales.” Finding that contractors and subcontractors did 
not resell but consumed the materials bought, as did the munici- 
palities and public boards, the court held that defendants were not 
merely wholesalers, and affirmed the judgment of the lower court 
in holding defendants liable as retailers. State v. J. Watts Kearny & 
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Sons and State v. J. J. Clark Co., Inc., 160 So. 77. Monroe & 
Leamann and Nicholas Callan, all of New Orleans, for appellant, 
J. Watts Kearny & Sons. Dart & Dart and Leo L. Dubourg, all 
of New Orleans, for appellant, J. J. Clark Co., Inc. Charles J. 
Rivet, of New Orleans, for the state. 
° 
Michigan. 

“The net value of the corporation’s property” in determining value 
for privilege tax purposes, is the “actual value” rather than the “book 
value.” The Michigan privilege or franchise tax law provides that 
the tax shall be based upon the “paid-up capital and surplus.” In 
defining “surplus,” the statute provides that it “shall be taken and 
deemed to mean the net value of the corporation’s property, less 
its outstanding indebtedness and paid-up capital.” The question in 
this case concerned the meaning of “the net value of the corpora- 
tion’s property,” the appellant company contending the particular 
property whose valuation was in dispute should be taken at its 
market value. The company, however, carried the property on its 
books at a considerably higher amount, based on “cost, less reserve.” 
Both values were given in the balance sheet submitted by the com- 
pany, the Secretary of State having used the book value in com- 
puting the tax. 

The court said that “the ordinary meaning of ‘the net value of a 
corporation’s property’ is the actual value, and it must be accepted 
unless the act as a whole gives it a different meaning.” “The bal- 
ance sheet itself, therefore, upon its face disclosed that the compu- 
tation of surplus at the larger amount was an error and it should have 
been figured at the lesser amount to represent the condition of the 
corporation.” Appeal of Hoskins Mfg. Co., 259 N. W. 334. Lucking, 
Van Auken & Sprague, of Detroit (Fred J. Schumann, of Detroit, 
of counsel), for appellant. Patrick H. O’Brien, Atty. Gen. (Alice E. 
Alexander, of Lansing, of counsel) for Corporation Tax Appeal 
Board. 


Nevada. 


Taxation of steamships. In this case it was held that, for pur- 
poses of taxation, the situs of steamships owned by a Nevada 
corporation was at the domicile of the owner in Nevada, where the 
vessels had not acquired a tax situs elsewhere, even though the 
vessels had never been in that state and were operated exclusively 
in foreign commerce between New York City and foreign countries. 
State ex rel. United States Lines Company, Petitioner, v. The Second 
Judicial District Court of the State of Nevada et al., Supreme Court 
of Nevada, decided April 5, 1935. Thatcher & Woodburn, of Reno, 
for petitioner. Gray Washburn, Attorney-General, W. T. Mathews, 
Deputy Attorney-General, Julian Thruston, Deputy Attorney-General, 
Ernest Brown, District Attorney of Washoe County, Nash P. Morgan, 
Deputy District Attorney of Washoe County, for respondents. 
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Oregon. 


Portland Chain Store Tax held valid. By ordinance, the City of 
Portland had provided for the licensing of stores operated within 
its limits at the rate of $6 for a single store; $10 for each store in 
excess of one, but not exceeding five; $15 for each store in excess of 
five but not exceeding ten; $20 for each store in excess of ten and 
not exceeding twenty; and $50 for each store in excess of twenty. 
Plaintiff store company contended that the ordinance violated the 
“uniformity” clause of the Oregon Constitution as “it is not uniform 
on the same class of subjects within the territorial limits of the 
authority levying the tax” in that multiple unit stores and voluntary 
chain organizations having a common buying organization paid 
much smaller amounts in fees than plaintiff. The court answered 
this in saying: “In the very nature of things, it is impossible to 
devise a tax law that will operate with perfect equality on all. 
Where the classification for the purpose of taxation is a natural 
one, or a reasonable ground for the distinction exists, the law or 
ordinance will be upheld. The question of classification of objects 
on which a license fee is imposed is purely legislative, and in the 
absence of abuse will not be interfered’ with by the court.” The 
court then reviewed the decisions of the United States Supreme 
Court and of other courts holding state chain store taxes with sim- 
ilar graduated fees constitutional and reached the conclusion that 
“the ordinance is not in conflict with any of the provisions of the 
Oregon Constitution.” Safeway Stores, Inc. v. City of Portland, et 
al., 42 P. (2d) 162. Jay Bowerman, of Portland (Manning & Harvey, 
of Portland, on the brief), for appellant. Frank S. Grant, City Atty., 
of Portland (L. E. Latourette, Deputy City Atty., of Portland, on 
the brief), for respondents. 


CORPORATE MEETINGS HELD 


During the past few weeks meetings of the corporations named 
low, among many others, have been held at the offices of The Cor- 
boration Trust Company. 
oty, Inc. The Vogue Company 
Pacific Investors, Inc. Pullman Incorporated 
tah Copper Company The Pinewood Company 
Bristol-Myers Company Lerner Stores Corporation 































tlas Tack Corporation Curtiss-Wright Corporation 
ngersoll-Rand Company Safeway Stores, Incorporated 
nterlake Iron Corporation Louisiana Ice & Coal Company 
tandard Dredging Company North West Utilities Company 





e National Freight Company Schenley Distillers Corporation 

e Pioneer Steamship Company Anaconda Wire & Cable Company 
Gimbel Brothers Management Corporation 
American Machine and Foundry Company 

Alpha Portland Cement Company 
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Some Important Matters for 
June, July, August, September and October 


This calendar does not purport to cover general taxes or reports to other 
than state officials, or those we have been officially advised are not required 
to be filed. The State Report and Tax Notification Service maintained by The 
Corporation Trust Company System sends timely notice to attorneys for sub- 
scribing corporations of report and tax matters, requiring attention from time 
to time, furnishing information regarding forms, practices and rulings. 


Arizona—Report to Corporation Commission and Registration Fee 
due during June—Domestic and Foreign Corporations. 

ARKANSAS—Anti-trust Affidavit due on or before August 1—Domestic 
and Foreign Corporations. 

Annual Franchise Tax due on or before August 10.—Domestic 
and Foreign Corporations. 

CALIFORNIA—Quarterly Retail Sales Tax Returns and Payments due 
on or before July 15 and October 15.—Domestic and Foreign 
Corporations. 

Franchise Tax based on net income. Second instalment due 
on or before September 15.——Domestic and Foreign Corpora- 
tions. 

ConnectTicut—Annual Report due on or before August 15 (if corpo- 
ration was organized or qualified between July 1 and December 
31).—Domestic and Foreign Corporations. 

Income Tax due on or before September 1.—Domestic and 
Foreign Corporations. 

DeLawaRE—Annual Franchise Tax due between April 1 and July 1.— 
Domestic Corporations. 

Fioripa—Artnual Report and Fee due on or before July 1—Domestic 
and Foreign Corporations. 

Georcia—Certified Statement for Registration due on or before No- 
vember 1.—Domestic and Foreign Corporations. 

IpaHo—Annual Statement due between July 1 and September 1.—Do- 
mestic and Foreign Corporations. 

Annual License Tax due between July 1 and September 1. 
—Domestic and Foreign Corporations. 

Ittt1nors—Annual Franchise Tax due on or before July 1, but may be 
paid up to July 31 without penalty—Domestic and Foreign 
Corporations. 

Inpriana—Annual Report due within 30 days after June 30.—Domestic 
and Foreign Corporations. 

Application for Industrial License due in July —Domestic and 
Foreign Corporations employing 5 or more persons in Indiana. 

Quarterly Gross Income Tax Returns and Payments due on 
or before July 15 and October 15.—Domestic and Foreign Cor- 
porations. 

Iowa—Annual Report due between July 1 and August 1—Domestic 

and Foreign Corporations. 
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Towa (Continued ) 
Additional Statement due at the time of filing the Annual 
Report in July.—Foreign Corporations. 
utsteety Retail Sales Tax Returns and Payments due on or 
before July 20 and October 20.—Domestic and Foreign Cor- 
porations. 
Louistana—Franchise Tax Report and Tax due on or before October 
1.—Domestic and Foreign Corporations. 
Matne—Annual Franchise Tax due September 1; delinquent one 
month later—Domestic Corporations. 
MaryLanp—Franchise Tax due on or before August 1.—Domestic and 
Foreign Corporations. 
Micaican—Annual Report and Franchise Tax due during July or 
August.—Domestic and Foreign Corporations. 
Minnesota—Sworn Statement of Capital Stock due on July 1 of each 
odd-numbered year.—Foreign Corporations. 
MisstssipP1—Annual pore and Fee to Factory Inspector due in July. 
—Domestic and Foreign Corporations employing 5 or more per- 
sons in Mississippi. 
Annual Franchise Tax Report and Tax due on or before July 
15.—Domestic and Foreign Corporations. 
Missourr—Annual Statement, Registration and Anti-Trust Affidavit 
due during July.—Domestic and Foreign Corporations. 
Montana—Annual License Tax based on net income due on or before 
June 15.—Domestic and Foreign Corporations. 
Nesraska—Annual Report and Fee due on or before July 1—Domestic 
Corporations. 


















































































Annual Report and Fee due during July.—Foreign Corpo- 
rations. 

Annual Statement due on or before September 15.—Foreign 
Corporations. 





Nevapa—Annual List of Officers and Designation and Acceptance of 
Resident Agent due on or before July 1—Domestic and Foreign 
Corporations. 

New Jersey—Franchise Tax due in August. —Domestic Corporations. 

New Yorx—Annual Franchise (Income) Tax Return (Form 3IT— 
Art. 9-A, Tax Law) due on or before July 1—Domestic and 
Foreign Business Corporations. 

Nort Carotrina—Annual Report (Capital Stock and Franchise Tax 
Report) due on or before July 1—Domestic Corporations. 

Annual Report to determine amount of franchise tax due on 
or before July 1.—Foreign Corporations. 

Annual Franchise Tax due on or before October 1.—Domestic 
and Foreign Corporations. 

Norts Daxota—Corporation Report due during July—Domestic and 
Foreign Corporations. 

Quarterly Retail Sales Tax Returns and Payments due on or 
before July 20 and October 20.—Domestic and Foreign Corpora- 
tions. 
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Oxn10o—Annual Franchise Tax due on or before July 15.—Domestic and 
Foreign Corporations. 

OxtanomMa—Annual Capital Stock Affidavit due between July 1 and 
August 1.—Foreign Corporations. 

Annual License Tax Report and Tax due on or before August 
31.—Domestic and Foreign Corporations. 

Orecon—Annual Report due during June—Domestic and Foreign 
Corporations. 

Annual License Fee due within 30 days after July 15.—Do- 
mestic Corporations. 

Annual License Fee due between July 1 and August 15.— 
Foreign Corporations. 

Ruope IstanD—Corporate Excess Tax due July 1; delinquent after 
July 15.—Domestic and Foreign Corporations. 

Semi-Annual Report to Chief Factory Inspector due in Octo- 
ber and April——Domestic and Foreign Corporations employing 
5 or more persons in Rhode Island. 

South Daxota—Final Quarterly Gross Income Tax Return and Pay- 
ment due on or before July 30.—Domestic and Foreign Corpo- 
rations. 

TENNESSEE—Annual Report and Franchise Tax due on or before July 
1.—Domestic and Foreign Corporations. 

Unitep States—Second and Third Instalments of Income Tax due 
June 15 and September 15, respectively —Domestic Corporations 
and Foreign Corporations having offices or places of business 
in the United States. 

Utan—Annual Report to the Industrial Commission due in July.— 
Domestic and Foreign Corporations employing 3 or more per- 
sons in Utah. 

Wasuincton—License Fee due on or hefore July 1—Domestic and 
Foreign Corporations. 

West Vircinta—License Tax Statement due on or before July 1.— 
Domestic Corporations. 

Annual License Tax due on or before July 1—Domestic and 
Foreign Corporations. 

Fee to State Auditor as Attorney in Fact due on or before 
July 1—Foreign Corporations and those Domestic Corporations 
whose principal places of business or chief works are located in 
other states. 

Quarterly Gross Income Tax Returns and Payments due on 
or before July 30 and October 30.—Domestic and Foreign Cor- 
porations. 

Wyominc—Annual Statement and License Tax due on or before July 
1.—Domestic and Foreign Corporations. 


QO 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business The Cor- 

poration Trust Company lishes the following supplementary pam- 

phlets and forms, any of which it is always glad to send without 
charge to readers of The Journal: 


Amendments to Delaware Corporation Law, 1935. Presents the com- 
plete text of the 1935 amendments to Chapter 65 of the Revised 
, all new matters being shown in italics, and repealed matter in brackets, so 


a complete picture is conveyed of the changes effected, while explanatory com- 
ments show the purpose and result of each change. 


New Deal Laws of Importance to Corporations—Contains complete 
text of Securities Act of 1933 as amended by Title II of the Securities 
Exchange Act of 1934, all matters in the original act omitted in the 1934 amend- 
ments being set in brackets, and all new matters added by the 1934 amendments 
being set in italics; complete text of the Securities Exchange Act of 1934; and 
complete text of the amendment approved June 7, 1934 to the Bankruptcy Act 
providing for corporate reorganizations. 


The New Bankruptcy Law—Contains, first, the eleven-word amendment 
approved June 18, 1934 to the original amendment to the Bankruptcy 
Act approved er 7, 1934 (and published in our pamphlet New Deal ws 
descri above); second, two examples of voluntary petitions for reorganization 
under the new provisions; and third, two examples of petitions under the new 
provisions for appointment of trustees (reorganization sought). 


The High Cost of Whistles for Corporations—Benjamin Franklin’s 
classic, “The Whistle,” here is shown, by the decisions in actual court 
cases, to have a very pointed application to some of the policies of some business 
—— of our,own day. A sixteen-page pamphlet for both laymen and 

wyers. 


Special Report—The Case Against Corporate Representation by Business 
Employes. Specific experiences of different corporations with the han- 


dling by untrained corporate representatives of such matters as service of process, 
notices of taxes due, filing of corporation reports, etc. 


What Constitutes Doing Business. (Revised to April 15, 1934.) A 198- 
page book containing brief digests of decisions selected from those 
the various states as indicating what is construed in each state as “doi 
business.” The digests are arranged by state, but a Table of Cases and a Topi 
Index make them accessible also by either case name or topic. There is also a 
section containing citations to cases on the question of doing business such as 
to make the company subject to service of process in the state. 


Amateur Corporate Representation. A booklet dealing with some of the 
weaknesses of placing a company’s statutory representation in the 
hands of business employes or others not trained in the matters involved. 

Delaware Corporations. Presents in convenient form a digest of the Dela- 
ware corporation law, its advantages, for business corporations, the 
attractive Jooteene for non par aus Som, and a brief ——, of the statu- 

. rocedure and costs 1nco: ration completely revised to 
relect the changes node by the amendments of Toss. 

When C rations Cross the Line. A simple explanation of the reasons 


for and purposes of the foreign corporation laws of the various states, 
and illustrations of when and how a corporation makes itself amenable to them. 
Of interest both to attorneys and to corporation officials. 


Questionnaire on Business Outside State of Organization. This is a 
form for attorney’s use in dctermining when a corporation should be 


walified. The questions are those which usually bri it the points 
rate qu ly bring ow points neces- 
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Unemployment Insurance 


@ As this is written, Unemployment Insur- 
ance is now “the law” in New York, as 
well as in Washington, Utah, and Wis- 
consin. And it is being seriously con- 
sidered in other jurisdictions, while the 
Federal proposal, contained in the 
Social Security Bill, is still pending in 
Congress. 


@ Change is the order of the day in the 
field of law affecting Employer-Em- 
ployee relationships. Ordinary books 
on the subject are obsolete almost upon 
publication. But the loose-leaf CCH 
LABOR LAW SERVICE will keep you 
constantly up to date. 


@ It is the complete reporter not only on 
Unemployment Insurance and Social 
Security measures, but all legislation 
concerning Labor and Employer—both 
State and Federal. It keeps you abreas! 
of new laws, new Court and Labor 
Board decisions, new rulings and reg- 
ulations, and new developments as 
they occur. Write for details. 


Govrme ce, Gurstanp, HovsEy Ino, — 





Ew YorK CHICAGO 
120 BROADWAY 205 W. MONROE Sr. 
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Both by length of 
experience and 
character of its 
other activities 
The Corporation 


Trust Company 


is uniquely equip- 
ped as a transfer 
agent or registrar. 





